BEHIND THE COUNTER

Has Your Company Made the Transition into the New Act?

By Donna Gallagher, CGA
If your company was incorporated under the BC Company Act before March 29, 2004, it must be “transitioned” into the new Business Corporations Act of British Columbia prior to March 29, 2006. Failure to do so will result in the Registrar taking action to dissolve your company.

Under the former Act, companies were required to file both a “Memorandum” and “Articles of Incorporation” with Corporate Registry when incorporating. These documents contained specific information about the company and how it was to be run. Under the new Act the memorandum is no longer required and the articles are no longer filed with the Corporate Registry. Instead, the company is required to file only a “Notice of Articles” containing certain basic summary information regarding the company.

Although the memorandum has been eliminated, for all pre-existing companies, all the provisions in the Memorandum must be included in either the Notice of Articles or the Articles themselves. If the memorandum contained certain provisions not included in the basic information provided in the Notice of Articles, the Articles will have to be amended before the transition can be completed. An amendment to the Articles will require a resolution to authorize the amendment. 

There are also certain guidelines regarding the format of the articles. They must be typed, not handwritten, must be written using paragraphs that are consecutively numbered or lettered and must contain the corporation number and name.

The transition will require filing a Transition Application with the Corporate Registry office. The Transition Application must be electronically filed (via the internet) and must include a completed Notice of Articles. All information provided in the application must match exactly what is currently on file with Corporate Registry (minor corrections can be made for spelling or typing errors).

All pre-existing provisions of the former Company Act will still apply to your company unless you take steps to have certain changes made.

If there have been any changes, the appropriate documents to make these changes must be filed prior to filing the Transition Application. There are no government fees for filing the Transition Application but the usual fees will apply to any other changes required. 

If your company was incorporated prior to 1973 and was never updated to the former BC Company Act, it must first be rolled into the old Act before it can be transitioned into the new Act.

Once the Transition Application has been completed, a resolution authorizing its filing must be passed.

Under the new Act, each company must also retain a “Central Securities Register” which will include information regarding who currently owns shares in the company and details of all shares issued and/or transferred. This Central Securities Register will take the place of the former Register of Members, Register of Allotments and the Register of Transfers. 

Each company is responsible for maintaining it own corporate documents and records in the company’s own designated records office. Now that documents (such as Articles) are no longer filed with Corporate Registry, this book of records will have even greater importance as it will contain the only copies.

The former BC Company Act was outdated, contained unnecessary restrictions and was unclear and ambiguous in many areas. The new Act should attract more business to our province by making BC a more attractive jurisdiction from a corporate perspective. It simplifies many corporate procedures, provides more flexibility and is more concise and detailed. 

The new Act has made incorporating new companies somewhat simpler and provides more flexibility in terms of share structure, directors, officers, voting and meeting rules. Liquidation and dissolution are also easier than before.

In keeping with most changes made for the overall good, there is some downside to pre-existing corporations in that they must go through this transition. Unless your company is very small, has limited ownership and a very simple share structure, and you are totally comfortable with all of the aspects of your corporate structure and corporate filings, you would be advised to seek professional help to make this transition. 

The new Act could also have an impact on other connected documents such as Shareholder Agreements and care should be exercised to determine the potential effects.

Don’t forget, the deadline is March 28, 2006. If you allow your company to be dissolved it will have to be re-instated, involving even more paperwork and the full incorporation fee.

Donna Gallagher is a Certified General Accountant and the owner of the Kelowna firm, Gallagher & Co. She can be contacted at 763-4528 or by e-mail at assurance@gallaghercga.ca. 

“This column was originally published by the Kelowna Capital News and has been reprinted with the permission of the Capital News and Donna Gallagher.”
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